IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA
V. : CRIMINAL ACTION NO. 00-682

DENNIS ATIYEH AND JOSEPH ATIYEH :

MEMORANDUM

Padova, J. January , 2000

BeforetheCourtaretwo Motionsto Suppreséiled by Defendants Dennis and Joseph Atiyeh
The motions have been fully briefed and are riipedecision. A hearing was held on January 18,
2001. For the following reasons, the Court denies both Motions.

l. INDICTMENT

ThelndictmentallegeghatDefendant®ennisandJoseplitiyehillegally operatedsports
bettingbusines called English Sports Betting (a/k/a English Sports Information Processors and
English Sports)(“ESB”) from Lehigh County, Pennsylvaniaand from MontegoBay, Jamaica,
between November 10995andMay, 1996. To aid in marketing and promoting ESB’s services,
DefendantDennis Atiyeh operatediwo other businessesSpats Marketing and Sales (“Sports
Marketing”) and Las VegasSpots News (“Sports News”). Sports News was a newspaper that
providedinformationto ESB customersSportsMarketing provided marketing services for ESB.
Both SportsMarketingandSportsNews were basedt 881 Third Street,Whitehall, Pennsylvania

(“881 Third Street”). 881 Third Street was also used to conduct business for ESB.



DennisAtiyeh allegedlyalsousediwo othercompanieso receivebetsplaced illegally with
ESB. One of these companies was Sports Connection, a sports apparel business located in Emmaus,
PennsylvaniaBetween November 10, 1995 and January 1996, Sports Connection allegedly received
fundsfrom ESBcustomers$o openaccountandgamblewith ESB.BetweerNovember1995,and
May, 1996 WorldwideFinancialProcessor&/k/aWorldwideFinancialServices)“Worldwide”),
basedn BatonRouge Louisiana,alsocollectedfundsfrom ESB customergo openaccountsand
place bets. Defendant Joseph Atiyeh was President of Worldwide at all relevant times.

Accordng to the Indictment, Dennis Atiyeh operated his illegal business as follows.
Individualswould call881Third Streeto obtaininformationaboutopeningawageringaccountvith
ESBandtheprocedurdor forwardingmoneyfor betsto ESB. Dennis Atiyeh would also distribute
bettingcards calledparlaycards by fax andmakepayoutson betsmadewith ESBfrom 881 Third
Street.Customerglacing betswith ESB would remit moneythroughWesternUnion to Sports
ConnectiorandWorldwide. Sports Connection would transfer the funds received by wire or bank
check to ESB and Defendant Dennis Atiyeh. Worldwide would transfer the fundéeyr bank
checkto ESBin Jamaica.Funds received by ESB allegedly were used to fund the operations of
Sports Marketing, Sports News, and ESB.

In additionto seekingforfeiture, the Indictmentstatessixteencounts.Dennis Atiyeh is
chargedwith operatinganillegal gamblingbusinessn violation of 18 U.S.C.8§ 1955 (Count 1);
moneylaunderingin violation of 18 U.S.C. § 1956(a)(1)(A)({Countslll andIV); andmoney
launderingin violation of 18 U.S.C.8§ 1956@)(2)(A) (CountsV - XlI). Both Dennis and Joseph
Atiyeh arechargedwith conspiracyto engagan moneylaundemg in violation of 18 U.S.C. §

1956(h)(Count 1) and money launderirig violation of 18 U.S.C.8 1956(a)(2)(A)(Counts XIlI-



XVI).
Il. MOTION TO SUPPRESEVIDENCE FROM SEARCHES CONDUCTED IN
WHITEHALL TOWNSHIP AND BATON ROUGE, LOUISIANA

Defendantdirst seekto suppresall evidencegoundduringsearchesonductecbn May 3,
1996, of 881 Third Street, Suite A-7, Whitehall Township, Pennsylvanig 855 Third Street,
WhitehallTownship Pennsylvania(“855 Third Street”);and5702VicksburgDrive, BatonRouge,
Louisiand (“5702 VicksburgDrive”). Defendantssserthatthe affidavit submitted irsupportof
the warrantfailed to establishprobablecausefor the searchesdecausat misled the issuing
magistrate by omitting critical facts in reckless disregard of the truth.

At thethresholdthe GovernmenthallengesioseplAtiyeh’s standingo contestanyof the
searchesonductedn Pennsylvaniar Louisiana,and DennisAtiyeh’s standingto challenge the
searchof 5702VicksburgDrive. At the suppressiomearing both Defendantconcededhatthey
lackstandingo challengeghesearclb702VicksburgDrive. JoseplAtiyeh furtherconcededhathe
lacksstandingto challengethe searchof the 855 Third Street property. Joseph Atiyeh, however,
argueghathe hasareasonablexpectatiorof privacyin the 881 Third Streetlocalebasel on the
Indictment’sallegationof his participationin aconspiracyo conductanillegal gamblingbusiness
operating out of that location.

A defendantmay urge suppession of evidence obtained in violation of the Fourth

1881 Third Street is alleged to be the site of the illegal gambling business.
855 Third Street is alleged to be Dennis Atiyeh’s residence.

35702 Vicksburg Drive is the residence of Margaret and Joseph Hirezi and the alleged base of
Worldwide’s operations.



Amendmenobnlyif thatdefendantlemonstratethathis FourthAmendmentightswereviolatedby

thechallengedsearclor seizure United Statesy. Padillg 508U.S.77,81 (1993).Thechallenging

defendanbeargheburdenof establishinghathe possessedreasonablexpectatiorof privacyin

theareasearchedar theitemsseized.Rakasv. lllinois, 439U.S.128,130n.1(1978);United States

v. Baker, 221 F.3d 438,441 (3d Cir. 2000). The United StatesSupremeCourt hasrejectedthe
concepbf aco-conspiratoexceptiorto thetraditionalrule of standing.SeePadillg 508U.S.at78.

A co-conspiratocannotobtainareasonablexpectatiorof privacyby virtue of hissupervisoryole

in anallegedconspiracyld. Since he has articulated no other basis for standing save his alleged role
in the conspiracythe Courtconcludeghat JosephAtiyeh lacksstandingto contest the search of
either881 or 855 Third Street.Accordingly, the Court will deny Joseph Atiyeh’s motion in its
entirety, and Dennis Atiyeh’s motion with respect to 5702 Vicksburg Drive. Dennis Atiyeh,
however, may contest the legality of the searches of 881 and 855 Third Street.

MagistrateJudge Rapoport approved warrants to search 881 Third Street and 855 Third
Streetbased on the affidavit of Francis Bedics (“Agent Bedics”), a special aggmthe criminal
investigatiordivisionof thelnternalRevenué&ervice Theaffidavit asserts Agent Bedics’ belief that
anillegal gamblingandmoneylaunderingoperatiorwasbeingconducteautof thosdocationsand
statedactsin supporf thattheory. Defendant Dennis Atiyeh argues that the affidavit’s allegations
when corrected witthe material that was recklessly omitted are insufficient to establish probable
cause.

TheCourtwill analyzeDefendant’'sargumentn threestepsFirst,theCourtwill determine
whethertheaffidavit asstatedestablisheprobablecauseand,if it doesnot, whethertheaffiantand

searchingfficerscouldhaveharboredanobjectivelyreasonabléeliefin theexistencef probable



causeSeeUnited Statesy. Williams, 3 F.3d69, 74 (3d Cir. 1993). If the Court concludes either

thattheaffidavit doesestablistprobablecauseor thatanofficer couldhavehadareasonabléelief
that it did, then the inquiry turns to whether the affiant recklessly omitted the alleged relevant
informaion. If the affiant did recklessly omit information, the Court will assess whether the
affidavit ascorrectedoy inclusionof the recklessly omitted facts would fail to establish probable
cause.

District courtsexerciseonly adeferentiateviewof theinitial probablecausaletermination

madeby themagistrate lllinois v. Gates462U.S.213,236(1983);UnitedStatess. Conley 4 F.3d

1200,1205(3rd Cir. 1993).Probablecauseexiststo supportthe issuanceof a search warrant if,

basedon atotality of the circumstancesithereis afair probabilitythatcontrabanar evidenceof

a crime will be found in a particular place.Sherwoodv. Mulvihill , 113 F.3d 396,401 (3d Cir.

1997)(quotingGates462U.S.at238). The duty of the reviewing court is simply to ensure that the

magistratdhada substantiabasisfor concludingthatafair probabilityexistedthatevidencevould
befound.ld. Doubtful or marginal cases should be resolved in favor of the warthmted States

V. Ventresca380U.S.102,109(1965);Conley 4 F.3dat1205. The district court should focus on
whatinformationis actuallycontainedn theaffidavit, notonwhatinformationanaffidavit doesnot
include.Conley 4 F.3dat 1208. The supporting affidavit must be read in its entirety and in a
commonsenseandnontechnicamanner. Gates 462 U.S. at 230-31. Applying this standard, the
Courtconcludeghatthe affidavit submittedto Magistate Judge Rapoport alleges sufficient facts
to establistprobablecausdhatevidenceof theoperatiorof anillegal gamblingbusinessvould be
found at both 881 and 855 Third Street.

18U.S.C.81955prohibitsindividualsfrom conductingfinancing,managingsupervising,



directingor owning of all or partof anillegal gamblingbusiness. 18 U.S.C.A. § 1955(b) (West
2000). The statute defines an illegal gambling business as a gambling business that:

() is a violation of the law of the state in which it is conducted;

(i) involvesfive or more persons who conduct, finance, manage,

supervise, direct, or own all or part of such business; and

(iif) hasbeenor remainsin substantially continuous operation for a

periodin excessof 30 daysor has a gross revenue of $2,000 in a

single day.
18 U.S.C.A 8§ 1955(b)(1) (West 2000ennsylvanidaw prohibits intentionally or knowingly
distributingor manufacturinglevicesusedfor gamblingpurposes.18 Pa.Cons.Stat.§ 5513(a)(1)
(2000).1t is alsounlawful under Pennsylvania law to occupy any location “for the purpose of
receiving,recording or registering bets or wagers, or of selling pools,” to becomeustediarof
anypropertywageredpr own, lease or occupyanypremisesisedtherefore. 18 Pa. Cons. Stat. §
5514 (2000).

Theaffidavit allegesthatparlaycards,anitem usedto placebetson multiple sportsteams

andgamesyeredistributedfrom 881 Third Street.Theaffidavit stateghatin Septembeof 1995,

TrooperPerrusoof the Pennsylvaniastatepolice obtained information about a fax-on-demand

wageringserviceofferedby ESB? (Aff. § 19.) This service enabled betters to obtain and return

18 Pa. Cons. Stat. § 5513(a) provides:
A person is guilty of a misdemeanor of the first degree if he:
(1) intentionally or knowingly makes, assembles, sets up,
maintains, sells, lends, leases, gives away, or offers for sale, loan,
lease or gift, any punch board, drawing card, slot machine or any
device to be used for gambling purposes, except playing cards.
18 Pa. Cons. Stat. § 5513(a) (2000).

*Trooper Perruso initially called 1-800-TELEBET (“TELEBET line”), a number identified in
a racing publication as providing information about establishing an account with ESB. (Aff. 11 8,
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parlaycardsby fax® (Id.  19.) Between September and November of 1995, Traepeuscand
otherpolice officersreceivedparlaycardsthat bore a return fax number indicating that the cards
werefaxedfrom SportsMarketingat 737 MeadowStreetin Allentown, Pennsivania. (d. 121.)
By February,1996,the retum fax number on the cards received by police had changed to a line
subscribedby SportsMarketingat881Third Street(ld.) Furthermore, on February 16, 1996, police
retrievedparlaycardsfrom atrashdumpsteiat 881 Third StreetOnApril 9,1996,thepoliceagain
searched the trash at 881 Third Street and found an imprint of ESB parlay cards on a fax printing
cartridge(ld. §35.) Thesdactsall provideprobablecausdo believethatgamblingdevicesnamely
parlay cards, were being received into and distributed from 881 Third Street in violatidhRA.
Cons. Stat. 8§ 5513(a).

Theaffidavit alsoestablisheshatbetsandwagersmayhavebeenrecordedr registered at
881 Third Street.In OctoberandNovemberof 1995, police officerscalledthe TELEBET line to
openwageringaccountsvith ESB.(1d. 24.)OnOctober24,1995,anofficer allegedlywastold by
anESBagentto sendamoneyorderto Jamaicaandsenda copyof themoneyorderby fax to 610-
266-9253thefax line at881 Third Street.(Id. 1 24.) On Octoberl6,1995,thepolicesearchedhe
trash at 881T'hird Streetandretrievedfaxedcopiesof moneyordersandmoneygrams payable to
ESB and/orBernardMcCormick, Director of English Spots (“McCormick”).” (Id. 1 23.) On

Novemberl5,1995,anotheofficer wastold to sendnoneyby WesterrJnionto SportsConnection

19.) Calls made to the TELEBET line were forwarded to 881 Third Str&kt]20.)

5The fax number listed on the cards to which the cards were to be returned to ESB was not
alleged to be associated with 881 Third Street or Sports Marketing.

"Previously in September 1995, an officer calling the TELEBET line was told to send money
for wagering to ESB in the care of McCormickd({ 15.)
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andthencall the TELEBET line backwith the moneytransfercontrolnumter. (d. 925.)At the
time, callsto the TELEBET line werebeingforwardedto 881 Third Street(Id. 120.) The fact that
ESBcustomersvereinstructedo sendcopiesof moneyordersindicatinghow muchtheywagered
to 881 Third Street,andevidenceof the presencef suchmoneyordercopiesat 881 Third Street
providesstrongsupporfor aninferencehatthebetswerebeingrecordedr registerect881Third
Street in violation of 18 Pa. Cons. Stat. § 5514.

Otherfactsindicatingthatatleastpartof ESB’sbusinessvasbeingmanagedrom 881Third
Streetarecontainedn theaffidavit. Onseverabccasionin Octoberl 995andFebruaryl 996 police
found ESB wageringlips,ESB customer applications and account information, and wire transfer
requestdor creditto ESBin thetrashat881Third Street. (Id. 1122, 23,35, 38.) Duringthecourse
of theinvestigationpolice obtainedbusinessardsfor McCormicklisting an Antiguaaddressand
the 881 Third Streetfax line. (Id. 1 35.) Similarly, on April 2, 1996, the police received an
advertisinglyer from ESBregardingnethoddy whichwagerscouldbeplacedthatlistedareturn
addressn Antigua but bore a postmarkfrom Lehigh Valley, Pennsylvaniald. 1 47.) These
allegationsndicatethatESB’soffshorebettingoperationsvereentwinedwith activitiesoccurring
in Pennsylvania at 881 Third Street.

Thelengthytimeline of theinvestigationallegedin the affidavit, from Septembefl995to
April 1996 ,establisheafair probabilitythattheallegedlyillegal activitieshadbeenongoingat881
Third Streefor longerthanthirty days Furthermoretheaffidavit providessufficientprobablecause
thattheillegalgamblingousinesseapedevenue exces®f $2,000in asingleday.A confidential
informanttold policethatthegamblingousinesserveetweerl,200andl1,500customerandwas

capableof receivingupto $200,00daily. (Id. 17.) The affidavit fails to provide information about



the reliability of the informant, but the tip is supported by other information contained in the
affidavit. The affidavit statesthat various individuals from all over the United States sent
McCormick $ 400,0000ver an elevenmonth periodin 1995. (Id. §18.) In addition, between
OctoberandNovembeof 1995 individualsthroughoutheUnitedStatedransferrecdpproximately

$ 860,379.40by wire to SportsConnection.(ld. 1 27.) These facts reasonably indicate a fair
potentialfor the businesgo haverevenuef at least $2000 in a day. The affidavit, therefore,
establishes probable cause with respect to the third element under section 1955.

Theaffidavit's allegationf thelargenumberof telephondinesby SportaMarketingat881
Third Street, and the involvement of at least three people in addition to DennioaagiAtiyeh
are sufficient to establishprobablecausethat the operationinvolves at leastfive people.The
affidavit assertghat SportsMarketingsubscribedo morethanten lines at the 881 Third Street
addressandreceived all calls made to the TELEBET lin&d. 1110, 20.) The presence of at least
oneSportsMarketingemployeeMark Hovan,combinedwith the allegedinvolvement of Joseph
Atiyeh astherecipientof funds wagered by ESBustomersl.inda Atiyeh throughherpartnership
in SportsConnectionandMcCormickcreatesfair probabilitywith respecto thesecondelement
under section 1955Id. 11 15, 25, 30, 31, 33, 35, 39, 41.)

Basedonall of theabove the Courtconcludeghattheaffidavit submittedo themagistrate
judge establisheprobablecausethat evidenceof the operationof anillegal ganbling business
operating in violation of 18 U.S.C. § 1955 may be found at 881 Third Street.

Theaffidavit alsostatesallegationghatlink 855 Third Streetto theoperatiorof thealleged
illegal gamblingbusinessout of 881 Third Street.855 Third Street is allegedly Dennis Atiyeh’s

residence(ld. 1 42.) The affidavit details several instances where Dennis Atiyeh and others



transportegbaperdrom 855Third Streeto 881 Third Street(ld. 140,41.)AgentBedicsalsostated
his experiencehat individuals who operateillegal gamblingbusinessesften maintainrecords
relating to the business at their hom#&.(1 54.) Furthermorebankrecordsfor SportsMarketing
weresentto 855Third Streetyatherthantheofficesat881Third Street(ld. 142.) Theseallegations
sufficiently establishprobablecausethat evidenceof illegality could alsobe found at 855 Third
Street.

Havingdeterminedhattheaffidavit submittedo themagistratgudgeestablisheprobable
causdo searclbothlocationstheCourtneedhotexaminenvhetheranofficer couldhavereasonably
relied on the resultantwarrant. Rather,the Court will address Defendant’s contention that the
affidavit recklessly omits critical information.

Courtssuppresgvidenceobtainedduringasearcklconductegursuanto awarrantthatwas
issuedby amagistraten relianceon arecklesshyfalseaffidavit. Williams, 3 F.3dat74n. 4 (citing
Franksv. Del., 438 U.S. 154 (1978)). An affidavit may be recklesslyfalse where the officer
withholdsafactin his kenthatajudgeissuing a warrant would reasonably wish to kndMilson

V. Russ9212F.3d781,787(3d Cir. 2000)(adoptingstandardutlinedin United Statesy. Jacobs

986F.2d1231,1235(8th Cir. 1993)). Such withholding must be knowing or in reckless disregard

of the truth; mere negligence or innocent mistake is insuffici&dtison, 212 F.3d at 787. At the

thresholdthedefendanmustoffer proof of theallegedlyrecklesslyomittedfacts.SeeFranks 438
U.S.at71.To ultimatelyobtainsuppressionf thefruits of thesearchthedefendanmustproveby
apreponderancef theevidencehattheinformationwasomittedeitherknowinglyandintentionally
or with recklesddisregardor thetruth, andthatthe warrantaffidavit would not establistprobable

causenvhencorrectedvith theomittedinformation.SeeWilson, 212F.3dat 787; United Statesy.
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Frost 999 F.2d 737, 742-43 (3d Cir. 1993).

Defendant submits proof of several facts not contained in the supporting affidavit that he
believesestablisithatESBwasanlegal offshoregamblingbusiness.The first set of facts relate to
adisputebetweerSportdMarketingandtheUnitedStateepartmenof Justicg“D0OJ”). (SeeDef.

Mot. to Suppres£x. A-H.) On December 18, 1995, the Federal Bureau of Investigation advised
AT&T thatserviceshouldbe discontinuedor the TELEBET line pursuanto 18 U.S.C.8 1084
becauséhenumbemwasbeingusedoy ESBto transmitillegal bets(Id. Ex.A.) AT&T subsequently
notified Sports Marketing, the subscriber of the TELEBET line, that service would be terminated
onJanuary6,1996.(Id. Ex.B.) In aletterto AT&T, SportsMarketingrespondedhat(1) ESBand
SportsMarketingareseparate entities; (2) ESB is located in Jamaica; (3) ESB does not subscribe
to the relevant800 number;and (4) SportsMarketing doesnot usethe number for any illegal
gamblingpurposebut ratheito provideinformationconcerninghe SportsNewsandrelatedlegal
enterprises(ld. Ex. C.) Thereafter SportsMarketingfiled suit seekinga preliminaryinjunctionto
preventterminationof the TELEBET line. (1d. Ex. D.) Supportingthe motionfor aninjunctionis

an affidavit sworrby DennisAtiyeh assertinghat SportsMarketingmerelyprovidesinformation
promoting ESB and that ESB is licensed in Jamaica and AntigulaEx. E.) In settlement of the

suit, SportadMarketingandtheDOJenterednto anagreemenbn Januar?5,1996,by which Sports
Marketingcouldretainserviceonthe TELEBET line for sixty days. Sports Marketing, however,
wasobligatedto ceaseansweringhe TELEBET line by voiceandplacearecordedmessagenthe

line advisingthecallerthatthetelephondine wasnolongerin service(Id. Ex. F.) TheDOJin turn
promisedo closethecivil matter(ld.) Several memoranda written by law enforcement agents detail

callsto the TELEBET line madein thedaysfollowing entryinto thesettlemenagreement(ld. Ex.

11



H.) The agents posed as persons interested in placing bets on the Super Bowenibeandall
statethatlive peopleansweredheline andtook identifying informationfrom theagents(ld.) The
agentaverethencalledbackby personsvhoclaimedto belocatedn Jamaicandgiveninformation
aboutthe proceduredor openinga bettingaccount.(ld.) The secondsetof allegeally recklessly
omittedfactsareoutlinedin Defendant’s Supplemental Memorandum: (1) Pennsylvania State Police
incidentreportsconfirmingplacemenbf twenty-five betswith ESBbetweerSeptembe6,1995,

and January28, 1996 to telephonenumbersterminatingin Jamaica;2) knowledgeof several
telephonenumbersusedto wagerwith ESB thatterminatein Jamaca; (3) statements by former
Sports Marketingemployeegshat ESB betswere madeoffshoreandthat three SportsMarkeing
employeesunpersonabookmaking operations from the Sports Marketing offices against the wishes
of DennisAtiyeh and apart from ESB; and (4) knowledge that ESB was licensed on October 12,
1994 to operate a wagering network in Antigua.

Defendantiemonstrateknowingomissionasto thesecondsetof facts.At thesuppression
hearing,Agent Bedicsconfirmedknowledgeof thesefactsat the time he sworethe affidavit. In
contrast Agent Bedics testified that he had no knowledge of any the documents appended to
Defendant’'sviotion asExhibitsA throughH ortheinformationcontainedherein Defendanargues
thatknowledgeof the Exhibits must be imputed to him by virtue of his status as an federal agent
workingin conjunctionwith theDOJ.Forthepurpose®f thismotion,theCourtwill assumevithout
decidingthatsuchknowledgemaybeimputedto AgentBedicsandthatherecklesslyor knowingly
omitted the relevant facts.

Insertingtheseomittedfactsinto theaffidavit, the Courtconcludeghatprobablecausestill

existsto supportheissuancefthewarrant Defendangroundshisomissiorargumenonthetheory

12



that the affiant was attemptingto misleadthe magistratejudge into believing that the alleged
gamblingbusinessvasbeingconductedolelyin Pennsylvanial hus,accordingo Defendantfacts
indicatingthatthe gamblingbusinessvas being conducted offshore would directly contradict the
affidavit. The Court rejects such a reading of the affidavit. As Defendants conceded at the
suppressiomearingliability undersection1955is sustainedvheretheillegal gambling business

is conductedat leastin partwithin the state.See 18 U.S.C.A. 8§ 1955 (West 2000). The affidavit
clearly allegesthat activitiesinvolved in the operationof the alleged illegal gambling business
occurredbothinsidePennsylvaniaandelsewheréncludingin JamaicandAntigua. (Aff. 112,5.)

The affidavit containgvidencehatESB hasan offshoreaddressand is replete with references to
ESB’sactivitiesin Jamaica.(Seeid. 117,17,22,24,28,33,36.) Theaffidavit furtherinformsthe
magistratgudgethatonly activity takingplacewithin United Statesorderss regulatedy federal
and/orstatelaw. (1d. 13.)One could reasonably read the affidavit to allege a gambling operation
beingconductedn partlegallyoffshoreandin partillegally within Pennsylvaniat881Third Street.

The additional facts submittedby Defendantmerely confirm tha ESB may also have been
conductingpartof its operationdegally offshorein JamaicandAntigua.Suchfactsdo notnegate,
controvertpr castdoubtuponanyinformationorinferencehatthebusinessnayhavebeeroperated

at least in part within Pennsylvania.

None of the otheromittedinformation prevents the corrected affidavit from establishing
probablecauseDefendant’andotheremployee’slenialsof ESB’sinvolvemenin gamblingwithin
Pennsylvaniavhenweighedagainstthe informationincludedin the affidavit do not sufficiently
underminea finding of probablecause.Evidence of the resolution of the dispute between Sports

Marketing and the DOJ do not subverta finding of probable cause. The Court notes that the
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agreerent between Sports Marketing and the DOJ related to violation of 18 U.S.C. § 1084, not
sectionl9550r 1956. Furthermore, the memoranda by federal agents detailing the contents of their
telephone&allstothe TELEBET line possibly indicates noncompliance with the agreement by Sports
Marketing.

Havingdeterminedhattheaffidavit bothasoriginally submittedandincludingtheomitted
facts states probable cause to search both the 881 anth@EStreet locations, the Court denies
Defendant Dennis Atiyeh’s Motion.

[I. MOTION REGARDING SEARCHOFALLENTOWN STORAGE LOCKER

OnMay 3,1996 while executinghesearctwarrantat881Third StreetJRSagentandstate
policeofficerslearnedof the existenceof anoutsidestoragdacility whererecordswerekeptfrom
Mark Hovan(“Hovan”). Although heis presentlyemployedby EnglishSports,at the time of the
searchHovanwasan employee of Sports News. The officers had Hovan take them to a storage
warehousat 1018 Quebec Streetin Allentown, Pennsylvania. After allegedly signing a consent form
permittingthe officers to searchHovanunlockeda storagelocker that had beenrentedto hold
business records. Defendant Dennis Atiyeh argues that Hovan had no authority to consent to the
search, and alternatively that any consent was involuntary and given underduress.

It is well settledthatthegovernmentmayundertakea searchwithoutawarrantor probable
causdf anindividualconsentso thesearchandanyevidencealiscoverediuringsuchasearcimay

be seized and admitted at tri&chneckloth vBustamonte412U.S.218,219 (1973)In addition

to consenteingvoluntary,the persongiving consento search must have the authority to do so.

United Statesv. Matlock, 415U.S.164,171(1974).Authority to consent to search mbg actual

8For the same reasons outlined earlier, Joseph Atiyeh lacks standing to challenge this search.
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or apparentSeelllinois v. Rodriguez497U.S.177,188(1990).Actual authorityderivesfrom the
concept of common authority over the searched premises:

Authority to consentto a search arises from mutual use of the

propertyby persongenerallyhavingjoint acces®r controlfor most

purposes,so that it is reasonable to recognize that any of the

co-inhabitanthastheright to permittheinspectionin his ownright

andthatthe othershaveassumedhe risk that one of their number

might permit the common area to be searched.
Matlock, 415 U.S. at 171 n. 7.

Applying this standardthe CourtdetermineghatHovan hadactualauthorityto consento

the search of thetoragdockerbecausdehadjoint accesandcontrolover the locker. Although
Hovanrentedthelockerat DennisAtiyeh’s behestHovanadmittedatboththesuppressiohearing
andin front of thegrandjury thatheleasedhe storagdacility in hisname usinghis creditcardto
pay the down payment and some of the monthly installment payments. Henhestrictedaccess
to thestoragdockerandits contents.At the suppression hearing, Hovan stated that he also had the
powerto grantor denypermissiorfor otheremployeeso enterthestoragdocker. All of these facts
indicateHovan’sindependenability to accesshelockerandaresufficientto establishhisauthority
to consentto the search. Dennis Atiyeh’s reimbursement of the down payment and installment
paymentso Hovan,andthepossiblgresencefthebusinesmameontheleasemerelyindicatethat
theaccessnd/orcontrolwassharedSuchfactsdonotnegateor limit Hovan’sjoint ability to freely
accesshestoragdocker. Having found that Hovan had actual authority to consent to the search of
the locker, the Court need not address the issue of apparent authority.

"Whena prosecutoseekgo rely upon consent to justify the lawfulness of a seatwdhas

theburdenof provingthattheconsenivas,in fact, freelyandvoluntarily given." Schneckloth412
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U.S.at222."[W]hetheraconsento asearchwasin fact'voluntary'or wasthe productof duressor
coercion,expressor implied, is a questionof fact to be determinedrom the totality of all the
circumstances tl. at227.Accordingly,whetherconsentvasgivenis to beresolvedby examining

all relevantfactors,without giving dispositive effect to any single criteriodnited States v. Kim

27 F.3d 947,954 (3d Cir. 1994). Certain factors that courts consider in determining whether
confessionsverevoluntary,suchastheageof theaccusedhis educationhisintelligence whether
hewasadvisef hisconstitutionalights,andwhetheithequestioningvasrepeate@ndprolonged
arerelevantto anyexaminatiorof consento searchKim, 27 F.3dat 954.While knowledgeof the
rightto refuseconsents onefactorto betakeninto accountthegovernmenheednotestablistsuch
knowledgeasthesinequanonof aneffectiveconsentnoris thegovernmentequiredto advisethe
defendanof hisrightto refuseconsenbeforeeliciting hisconsentld. (citing Schneckloth412U.S.

at 227, 231-34).

Defendanargueghatthelaw enforcemenofficerscoercedHovaninto grantingconsenby
creatingafrighteningatmospherethreateningo arresthim, andpreventinghim from readingthe
consentform that he signed. Hovan testified at the suppression hearing that when the officers
appearedat 881 Third Streetto executethe searchwarrant,theyburstinto the offices with guns
drawn, yelling questionsaboutthe location of gunsand money. The officers made all of the
employeesnove away from their desks and lay face down on the floor where they were then
handcuffed. The officers then took Hovan into a separate room where they asked him questions
about his identityandhis positionwith the company. At some point his handcuffs were removed.
When Hovanwas askedwherethe company records were kept, he told them about the storage

locker.Hovanclaimsthatheagreedo taketheofficersto thelockeraftertheytold him thatif hedid
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notcooperatdewouldbein troubleandcouldgoto jail. Telling Hovanto keephis headowered,
theofficersescortedHovanoutthebackdoor. Defendant argues that the officers did this to evade
the company’s lawyers who were arriving through the front door.

Oncein thepolicecar,Hovangavetheofficer directionsto the storagdocker. Theofficers
askedHovanif theycouldenterthelocker. Hovan assented and unlocked the unit. The Government
submitsaconsentorm allegedlysignedby Hovan.(Gov.Ex. C.) Althoughconfirmingthepresence
of hissignatureontheconsentorm, Hovanhasnorecollectionof everreadingtheform. (Gov. Ex.

B at 94 Il. 23-24.) At the suppresion hearing, Hovan testified that he was never given the
opportunitytoreadtheconsenformbecaus¢heofficerscoveredodyof theform.Hovan however,
confirmedthatat thetime he knewthata searchwasgoingto be conducted and that the officers
might take items from the locker. (Gov. Ex. B at 96 Il. 2-6.)

Basedonthetotality of thesecircumstanceandtheKim factors,the Courtdetermineghat
Hovan’sconsentvasvoluntary. The Court has no doubt that Hovan may have been frightened and
alarmedby themethodin whichtheofficersenteredhe881 Third Streetoffices.Hovan,however,
displayeda competent presence of mind by his abilibyretrievethe key anddirectthe officersto
the location of the locker. Additionally, Hovan admits to seeing the company’s lawyers on the
premisesasthe polie escorted him to a car. Had he felt truly under duress, he could have alerted
themandsoughthelp. Furthermore, Hovan had time to calm down on the drive to the storage
facility.

Onceat the storagefacility, Hovan's consent was implied by his actions and knowledge.
Hovanadmitsunderstandinghat the officers would search and possibly remove items from the

locker.Evenif theofficerspreventedhim from readingtheconsenform, heknewthattheofficers

17



would search iheopenedhelockergrantedhemto entry. Hovan, therefore, knew the effects of
his consentin fact, onereasonwhy he openedhelockeris because he did not think it contained
anything of value to them. (Gov. Ex. Bat 96 Il. 6-7.)

With respectto the Kim factors,thereis little personalinformaton about Hovan in the
record. Hovan, however, is an married adult with several children. When testifying, he certainly
appearedo this Courtto beintelligentenougho understantheeventsathandandmakeareasoned
judgmentabouta prope course of action. From Hovan'’s description of the events, the interview
with policein theoffice abouttheexistenceof the storagdockerandthe exchangevith the police
justpriorto openinghelockerwasfairly brief, ratherthanprolongedIt is notdispositivethatHovan
wasneverspecificallyinformedabouthis right to refuseconsentSeeKim, 27 F.3dat 954. The
totality of the facts and circumstances do not indicate that Hovan’s will was so overborne as to
rendehisconsento searctihelockerinvoluntary. TheCourt,thereforedeniedDefendant’snotion.

IV.  CONCLUSION

In summarythe Courtfinds theaffidavit bothasoriginally submittedo themagistrateand
ascorrectedwith the omittedfactscontains sufficient allegations &stablishprobablecausewith
respecto 881Third Streetand855Third Street DennisAtiyeh lacksstandingo contesthesearch
of 5702 Vicksburg Drive. Lastly, the Court finds that Mark Hovan had actual authority to consent
to thesearclof thestoragdockerandgrantedconsenknowinglyandvoluntarily. Dennis Atiyeh’s
Motions to Suppressare therefore denied. Joseph Atiyeh’s Motions are denied since he lacks

standing to challenge any of the searches. An appropriate Order follows.
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